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IMPERATIVE LAW REFORMS 

out all confessions, for, in cases in which they might be useful, how are they 
to be corroborated by a disinterested person? Who is this disinterested person 
to be? It would mean that conviction must be secured without confessions. 

"If there is to be any restriction in the use of confessions, it would seem 
as if it ought to be aimed at verbal admissions. These are oftentimes ex- 
tremely unreliable, because the words of the accused may have been misun- 
derstood and misinterpreted, and because he may be misrepresented, owing to 
the infirmities of the memory of witnesses and, also — to concede a point — by the 
desire of an overzealous public officer to convict one whom he believes guilty 
of a crime. But if the confession is signed by the accused, or taken down 
accurately when it is made, and there is every reason to believe that it is true, 
it would seem as if it ought not to be rejected simply because it was obtained 
by means of the third degree. 

"On every side the cry is raised that we are altogether too lax in the 
enforcement of our criminal laws. It would seem as if no necessity had yet 
been shown for the erection of a new barrier to the punishment of crime by 
the abolition of the third degree." R. H. G. 

Reform the Criminal Law. — One appalling concrete statement from 
the well-presented discussion of Judge George Hillyer, recently published, should 
serve to press upon State legislatures the importance of reforming the criminal 
law along certain well recognized and essential lines. In substance, that state- 
ment is this : 

In 1910 there were 8,975 homicides in the United States, nearly all of which 
were murders; only one in eighty-six of the criminals suffered capital pun- 
ishment. This was an increase of nearly 900 homicidal crimes over 1909, when 
one criminal in seventy-four was executed. Georgia shared in both the record 
and the increase in extent greater than that proportionate to population. 

In London, a city of 7,000,000 inhabitants, there were but nineteen murders 
in 1910 and only twelve in 1009. Atlanta, with her 160,000 population, will 
easily equal that record, though immeasurably behind London in the percentage 
of criminals captured and dealt with by law; for there escape is the exception. 

The reason for the difference is found in the swiftness and the certainty 
of punishment under the English criminal law, whose quality and administration 
are effective in the suppression both of criminal tendency and mob rule. 

R. H. G. 

Imperative Law Reforms. — In the Editorial Review of July, 1911, is an 
article on "Imperative Law Reforms," by Edward J. McDermott, of Louis- 
ville, Ky., from which the following is taken : 

"The experiment of law reform in England and Germany during the past 
thirty years has made it plain that we ought to reform and must reform, by 
radical measures, our system of procedure both in civil and criminal trials. 

"The present demand for law reform in the United States is imperative 
and widespread. Former President Roosevelt and President Taft, in public 
addresses and official messages, have frequently and earnestly recommended a 
thorough-going reform of civil and criminal procedure in the Federal Courts 
in order that similar improvements might be promoted later in State courts. 
In the fall of 1910 the National Economic League submitted to its members 
a test vote to determine what subjects ought to be discussed at once by its 
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various organizations. The result of the vote showed that the two subjects 
which the members wanted to discuss most were the following: (i) Delays 
and Defects in the Enforcement of Law, and (2) Direct Legislation. These 
two subjects received by far the largest number of votes. The first-named 
subject was discussed by the Boston Economic League at its meeting in Janu- 
ary, 1911, by distinguished lawyers of Maine, Massachusetts and New York. 
At the annual meeting of the American Political Science Association on 
December 28, 1910, in St. Louis, the writer of this article read a paper on the 
subject of 'Delays and Reversals on Technical Grounds in Civil and Criminal 
Trials.' It will be found in the published proceedings of that Association 
and in the American Law Review for May, 191 1, and almost complete in the 
May number of the Journal of Criminal Law and Criminology. 

"Dr. Crippen's trial in London for the murder of his wife lasted four and 
one-half days; Thaw's trial for the murder of Stanford White lasted twelve 
weeks. About the same time, Whiteley, who murdered a merchant in London, 
England, was tried and convicted in five hours. The jury was selected in 
eight minutes. This contrast in procedure is suggestive. 

"In England criminals are neither coddled nor 'lionized.' If the convicted 
prisoner takes an appeal, he runs the risk of having a judgment against him 
made worse than it had been in the lower court. Paul Lambeth, in a telegram 
from London on November 19, 1910, gave an example : 

"'In the Criminal Appeal Court, William Sampson, convicted for shooting, 
with intent to murder, a man in a railway tunnel, appealed against his sentence 
of twelve years' penal servitude. The Lord Chief Justice was of the opinion 
that the sentence was too light and the court increased the term to fifteen 
years. The appeal added three years to the punishment.' 

"It is agreed that certainty of punishment is a greater deterrent to criminals 
than severity of punishment; but reasonable speed of punishment is also a 
powerful factor in the suppression of crime. Justice delayed is often justice 
denied. A poor woman in the State of Kentucky had a case in court for 
many wearisome, heart-breaking years. At last a judgment in her favor was 
affirmed in the Court of Appeals, and she was about to receive an estate worth 
$7S,ooo, when, a few days after the success of the action, she died. 

"As some people think more of a man's clothes and style than of his 
principles, so some lawyers are concerned more with the mere procedure in a 
trial than with the triumph of the party that ought to succeed on the merits 
of the case. The quibbling of the logicians and disputants of the Middle Ages 
has often formed the subject for satire; but our present-day legal disputes 
over technical questions of procedure are pettier, less profitable and more inde- 
fensible than the fine-spun arguments and theories of the much-abused schoolmen 
of the Middle Ages. 

"The greatest hindrances to justice in our criminal courts are the fol- 
lowing : 

"(1) Unpunished perjury, the natural loss of witnesses by delay, and the 
systematic and corrupt dispersal of important witnesses from the place of 
trial ; 

"(2) The refusal of courts to compel a defendant to produce documents 
or other physical things that may make his guilt clear ; 

"(3) The abuse of expert testimony ; 
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"(4) Reversals in appellate courts on the ground of petty technical errors 
in mere procedure; 

"(5) Maudlin sympathy for the accused in conspicuous cases on the 
part of the public or of the low or semi-criminal classes that hang about the 
courts during exciting trials; and the reluctance of jurors and sometimes of 
judges to punish any criminal adequately, especially if he be an influential 
murderer or have money enough to pay for open legal aid and disguised illegal 
assistance. Even the press is sometimes used to create public opinion in favor 
of such accused persons. 

"In most cases of murder, the accused is a 'lion' to the vulgar and to the 
criminal classes. The unfounded defenses most frequently used are (1) self- 
defense; (2) insanity, and (3) the 'unwritten law.' These defenses are prac- 
tically inconsistent with each other, and yet they are often combined in one 
case under the plea of 'not guilty' in order to confuse the jury or to enable 
it to excuse or conceal its own debasement. The flimsy testimony of corrupt 
or incompetent 'experts' is generally" used in spectacular murder cases to estab- 
lish the factitious plea of insanity. This hollow pretense is often used to uphold 
the 'unwritten law.' If that 'law' were sound either in reason or in morals, it 
should be embodied in a written statute or it should be suppressed with a stern 
hand. We should not let weak jurors and judges disregard their solemn oath 
and render dishonest verdicts when we have not the hardihood to put such 
a law on the statute book. Few men with any character for ability or integrity 
would be willing to pass an act to make death the penalty for such acts as 
are supposed to justify murder under the 'unwritten law.' That 'law' is 
often supported by perjury when the victim's mouth has been closed by death 
and when his defense to the charge against him can not be made. He is 
condemned and disgraced unheard. To the loss of life is added the loss of 
his good name, and yet he may be wholly innocent of the charge based, in many 
sases, on false or distorted facts or on statements that he, if alive, might easily 
disprove or explain. 

"Under the Kentucky Criminal Code, which is practically similar to the 
procedure in many other States, the accused, under the plea of 'Not Guilty,' 
may set up any defense other than a former conviction or acquittal for the 
same offense. 

"The law everywhere should be so amended that the accused in his plea 
should be compelled to state whether his defense is (1) that he was not guilty 
of the act charged, or (2) that he did the act in self-defense, or (3) that he 
was insane at the time he did the act. Under neither of these pleas should the 
court admit the sort of evidence that is usually offered to invoke the so-called 
'unwritten law.' The accused should be allowed to offer no evidence of insanity 
unless he filed the special plea of insanity. Such a reform in procedure would 
prevent the abuse of this feigned defense. In such cases the officers of the 
State would not be taken by surprise, but would have ample time to prepare 
themselves with testimony as to the sanity of the accused. The law should 
provide that when the accused, at his arraignment, has pleaded 'insanity,' he 
shall be confined at once in some suitable, safe place where he may be observed 
and studied by experts appointed by the court for a reasonable time under good 
conditions for the observation of his conduct at a time when he does not know 
that he is being observed and when his shamming may be the more easily de- 
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tected. This plan, without any statute enforcing it, has been successfully tried 
in St. Louis. The court and the jury will thus have the benefit of the exami- 
nations and observations of disinterested experts who will probably be able to 
detect whether the accused is really unsound in mind or only feigning. Any- 
body interested in the subject of Expert Testimony will find it discussed 
in an address which I delivered to the Kentucky State Medical Association 
in September, 1910, and which was published in the Journal of Criminal Law 
and Criminology in January, 191 1. 

"The law should also require that a jury shall specifically state in its verdict 
whether or not it has acquitted the defendant on the ground of insanity. A 
committee of the New York State Bar Association recommended that the 
defense of insanity should be abolished altogether; that the jury should be 
allowed to decide only whether the accused did the forbidden act; that the 
jury, in passing upon that question, should not pass upon the question of sanity. 
This view was embodied in a statute of the State of Washington. The theory 
of that statute was that an insane man with homicidal instincts is dangerous, 
that the community must be protected against him, and that he should be 
imprisoned or otherwise handled under such circumstances and for such a 
length of time as will make it reasonably sure that he will not take the life 
of any other person. On September 10, 1910 (no Pac. Rep., 1020), that 
statute was held to be unconstitutional by a divided court in Washington. It 
seems to me that it ought to be possible and that it is possible to draft a con- 
stitutional act providing that, if an accused person be acquitted of murder on 
the plea of insanity, the accused shall be confined in a safe, suitable place for 
a reasonable time, under the observation of experts, to make it reasonably 
certain, before his discharge, that he is, at last, quite sound and will not 
again be a menace to the community. A severe penalty should be provided for 
any officer who negligently or corruptly permits such a murderer to escape, and 
for any person that aids him to do so. 

"In St. Louis not long ago, there were four brutal murders perpetrated 
almost simultaneously. Two of the murderers had been formerly tried for 
murder, had escaped on the plea of insanity and had finally committed a second 
murder. Not long ago a murderer of Tennessee was acquitted on such a sham 
plea and then promptly escaped from the asylum. A similar result followed 
in Kentucky in the case of Thomas Buford, who murdered Judge Elliott in 
Frankfort, Ky., in 1879, because of an adverse judicial opinion written by 
Judge Elliott for the Court of Appeals. An exactly similar case occurred here 
lately in which a man convicted of murder escaped by the same method. Cases 
like these take place in other States. 

"Such miscarriages of justice bring lawyers, the courts and the law itself 
into disrepute. Radical reforms must be adopted to make the administration 
of justice more efficient and more respected. In spite of our nation's rise in the 
scale of civilization — in spite of our wealth, power and prestige — we feel that 
property and life are not secure enough; that the bomb and the pistol have 
too many victims; that riots and mobs occur far too frequently; that private 
vengeance is too often safely carried out; that juries acquit too many culprits; 
and that the machinery of the courts does not work satisfactorily. Reform is 
imperatively demanded. To the courts the richest and the humblest should be 
able to turn confidently for the protection of every reasonable right and for 
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the redress of every wrong. As Brougham long ago said, 'The law must 
not be dear, but cheap; not a sealed book, but an open letter; not the two- 
edged sword of craft and oppression, but the staff of honesty and the shield of 
innocence.' 

"The attacks which Mr. Roosevelt and some newspapers have been 
making of late on the courts are based upon the theory that the judges, who 
are authorized only to interpret the Constitution and the Statutes, must decide, 
not what the law is, but what it should be. So long as we have written Con- 
stitutions and Statutes which bind the courts, the judges have no right to 
be governed in their opinions by what they think the people may want for the 
hour. Till public opinion has caused the Constitution and the Statutes to be 
regularly changed to conform to the wishes of the people themselves, the 
judges must not yield to public clamor nor to what the people may seem, for the 
time, to want. A judge who decided, not what the law now is, but what the 
people, without changing the letter of the law, want it to be, would be un- 
worthy of his place. All the judges were once practising lawyers and, as 
lawyers, they may have been biased unduly in favor of old legal theories; but 
the people, to get relief, must make the Constitution and the Statutes so plain 
and imperative that no upright judge can err as to the meaning. Then, if the 
judge fails to do his duty, he should be removed, if sitting for life, or be 
defeated, if sitting for a term. Our judges and lawyers have been educated in, 
and are accustomed to, an antiquated system of procedure. We can and should 
promptly change that; but the fundamental principles of the substantive law 
can be safely changed only by amendments to our Constitution and Statutes. 
The Judges cannot veer about to suit popular feeling, much less to gratify 
hasty, popular clamor in favor of new theories and untried experiments in 
socialistic legislation, even though it appeals to our sense of justice." 

R H. G. 

Technicality and Crime. — Judge George Hillyer, in the Atlanta Consti- 
tution, recently made the following comments under the title "Technicality Re- 
sponsible for Foul Crimes and Mob Violence." 

"The real fault, certainly the greatest part of the fault, lies in the forms 
of judicial procedure under which there are so many technicalities and delays 
as that when one of these horrible crimes occur, good men in the community 
have not sufficient assurances that the course of the law will result in admin- 
istering the needed punishment. These delays are not the fault of the judge, 
or of the sheriff, or sheriff's officers, or of the jurors. They are the fault of 
the law. It is easy to amend the law, and to give to the courts and its officers 
the necessary power. So that the verdict and judgment of the courts may be 
speedy and true and may be promptly executed. 

"We began an agitation in the State Bar Association of Georgia as far 
back as 1894. Governor McDaniel, of Walton county, was, with the writer, 
on one of the committees which recommended the needed reforms in many 
of these matters. During the last session of our State legislature it was my 
privilege to assist Mr. Edwards, one of the members of the legislature from Wal- 
ton county, to draw up a series of bills which he wanted to introduce, and did 
introduce, but which, so far as I know, never reached a vote. 

"So there is a special misfortune that just at the beginning of this session, 
the people of Walton county, who are deserving, at least, of some credit, 
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